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In Response to the enclosed Notice of Omitted 
Item(s) from the United States Patent and Trademark 
Office mailed on April 1, 2002, Applicants provide the 
following petition under 37 C.F.R. § 1.53(e) and include 
the appropriate petition fee under 37 C.F.R. § 1.17(h). 
Specifically, Applicants elect to take action pursuant to 
option (I) in the Notice of Omitted Item(s) . 

Applicants contend that Page 57, which includes 
Claims 18 through 25 (which are fully supported in the 
specification of the present application) , was in fact 
deposited in the United States Patent and Trademark 
)6/0:.'2OO2 ;BftL:?«W 00000033 061 1:5 1003921! 
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Office with the nonprovisional application papers mailed 
on October 26, 2001. 

Applicants submit herewith a copy of the Notice of 
Omitted Item(s) in a Nonprovisional Application. 

Applicants also submit herewith a copy of Page 57 
which includes Claims 18 through 25. 

Applicants also submit herewith the Declaration of 
Thomas F. Lebens (hereinafter referred to as the Lebens 
declaration) and supporting Exhibits A-C as evidence 
indicating that Page 57 was in fact deposited in the 
United States Patent and Trademark Office on October 26, 
2001. Thomas F. Lebens is the attorney who filed the 
present application. 1 

As shown in the Lebens declaration and the Express 
Mail Mailing Label of Exhibit A, Applicants properly 
deposited the nonprovisional application papers with the 
United States postal Service by "Express Mail Post office 
to Addressee" in accordance with 37 C.F.R. § 1.10 on 
October 26, 2001. 2 Thus, all papers deposited in this 
submission should be accorded a filing date of October 
26, 2001. 

The MPEP provides in part that in response to a 
"Notice of Omitted Item(s)" the applicant can "promptly 
establish prior receipt in the USPTO of the page(s) at 
issue (generally by way of a date-stamped postcard 
receipt (MPEP § 503) )." 3 

The MPEP also states that "a postcard receipt which 
itemizes and properly identifies the items which are 

x Lebens declaration, paragraph 3 

2 Lebens declaration, paragraphs 5-8 and Exhibit A 

3 MPEP § 601.01 (d) 



• 
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being filed serves as prima facie evidence of receipt in 
the USPTO of all the items listed thereon on the date 
stamped thereon by the USPTO." 4 Additionally, the MPEP 
states that "if a new application is being filed, all 
parts of the application being submitted should be 
separately listed on the postcard, e.g., the number of 
pages of specification (including written description, 
claims and abstract) , number of claims, number of sheets 
of drawings, number of pages of oath/declaration. 7,5 
Furthermore, the person receiving the item(s) in the 
USPTO will check the listing on the postcard against the 
items (s) being filed to be sure they are properly 
identified and that all the items listed on the postcard 
are presently being submitted to the USPTO. 6 If any items 
listed on the postcard are not being submitted to the 
USPTO, those items will be crossed off and the postcard 
initialed by the person receiving the items. 7 

As provided in the attached Declaration of Thomas F. 
Lebens and the Return Receipt Postcard of Exhibit B, 
Applicants' Return Receipt Postcard clearly identified 
all parts of the application in accordance with the exact 
suggestion provided in MPEP § 503, i.e., identifying the 
number of pages of specification (including written 
description, claims and abstract), number of claims, 
number of sheets of drawings, and number of pages of 



4 MPEP § 503 

5 MPEP § 503 

6 MPEP § 503 

7 MPEP § 503 
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oath/declaration . 8 The postcard of Exhibit B clearly 
identifies that the specification of 62 pages including 
37 claims was deposited. 9 It is submitted that the 62 
pages of specification and 37 claims included page 57 
with claims 18 through 25. 10 

As is clearly shown, the copy of the Return Receipt 
Postcard is date stamped October 26, 2001. 11 Furthermore, 
no items listed the Return Receipt Postcard are crossed 
off and initialed by the person receiving the submission 
in the USPTO. 12 

Therefore, in accordance with MPEP § 503, the Return 
Receipt Postcard of Exhibit B establishes prima 
facie evidence that page 57 with claims 18 through 25 was 
in fact deposited in the USPTO with the nonprovisional 
application on October 26, 2001. 

Additionally, the declaration of Thomas F. Lebens 
outlines his standard procedure used for filing a 
nonprovisional application in the USPTO. This standard 
practice includes (1) counting the number of pages of the 
specification confirming that all pages are included and 
in proper sequence 13 to verify the information listed on 
the Transmittal prior to signing the Transmittal and (2) 
counting all of the claims of the application to verify 
the information listed on the Fee Transmittal prior to 

8 Lebens declaration, paragraphs 9-13 and Exhibit B 

9 Lebens declaration, paragraph 13 and Exhibit B 

10 Lebens declaration, paragraph 16 

n Lebens declaration, paragraph 10 and Exhibit B 

12 Lebens declaration, Exhibit B 

13 Lebens declaration, paragraph 17 
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signing the Fee Transmittal 14 . The Utility Patent 
Application Transmittal of Exhibit C and the Fee 
Transmittal filed in the present application indicate 
that there are 62 pages of the specification and 37 
claims . 15 

This standard practice also includes (3) counting 
all of the pages of the parts of the filing (including 
the number of pages of the specification) and comparing 
to that stated on the Return Receipt Postcard prior to 
initialing the Return Receipt Postcard 16 , (4) attaching 
the written description, drawings and Declaration/Power 
of Attorney together 17 and (5) recounting the attached 
papers again verifying that the number of pages matches 
that indicated on the Return Receipt Postcard before the 
papers are placed and sealed in the Express mail 
envelope 18 . 

Mr. Lebens has followed this practice since at least 
prior to the beginning of 2001. 19 Therefore, based upon 
his standard practice and his detailed manner, Mr. Lebens 
is certain that page 57 with claims 18 through 25 was 
included with the nonprovisional application papers 
deposited with the United States Patent & Trademark 
Office on October 26, 2001. 20 



14 Lebens declaration, paragraph 18 

15 Lebens declaration, paragraph 15 and Exhibit C 

16 Lebens declaration, paragraph 19 

17 Lebens declaration, paragraph 20 

18 Lebens declaration, paragraph 21 

19 Lebens declaration, paragraph 23 

20 

Lebens declaration, paragraph 24 
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CONCLUSION 



Therefore, based upon the Return Receipt 



Postcard returned from the USPTO and the detailed 
standard practice of the attorney who filed the present 
application, Applicants have shown above that page 57 was 
in fact deposited with the United States Patent & 
Trademark Office on October 26, 2001. Thus, Applicants 
respectfully request and hereby petition that page 57, a 
copy of which is provided herewith, be placed in the file 
and accorded a filing date of October 26, 2001. 



is respectfully requested the office telephone the 
undersigned at (858) 552-1311 so that such issues may be 
resolved as expeditiously as possible. 



Attachments: Copy of Notice of Omitted Item(s) 

Copy of page 57 (Claims 18 through 25) 
Declaration of Thomas F. Lebens 



Should there remain any outstanding issues it 




RessjectfjjJrly submitted, 



<homas F. Lebens 
Reg. No. 38,221 



Exhibit A 
Exhibit B 
Exhibit C 



Address all correspondence to: 
FITCH, EVEN, TABIN & FLANNERY 
Thomas F. Lebens 

120 South LaSalle Street, Ste. 1600 
Chicago, IL 60603 
(858) 587-7641 
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